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Current VPopics. 


gga the newspaper correspondents are 
clever fellows, whose industry, versa- 
tility and omnipresence often surprise those 
to the manner born, as well as intelligent 
foreigners, may be conceded, but in the more 
important quality of accuracy there is per- 
An 
illustration in point is the statement, made 
the other day by the intellig 


haps still a little room for improvement. 


rent and usually 
well-informed Washington correspondent of 
the New York World, that “ Judge Mc- 
Kenna surrendered a life place on the bench 
when he accepted the portfolio of the judi- 
cial department, with the understanding that 
he was to succeed Supreme Court Justice 
Stephen J. Field, who will have reached the 
age limit in a few months.” Now, the fact 
is that there is no “age limit” which re- 
quires justices of the United States Supreme 
Court to retire; they may do so at the age 
of 70 years, but it is entirely optional with 
them. “In a few months,” that is, on No- 
vember 4th next, Justice Field will celebrate 
the eighty-first anniversary of his birth, and 
though still vigorous in intellect, it seems 
not improbable that he will retire at that 
date from the bench he has so long and so 
signally honored. A few facts with reference 

) Justice Field cannot fail, in view of this 
impending event, to be of more than ordi- 
nary interest to the bench and bar of the 
country. He was born in 1816, at Haddam, 
Conn., where his father, D. D. Field, was 

Vox. 56 — No. 6. 


| pastor of a Congregational church. He is a 
brother of Cyrus West Field, of transatlantic 
cable fame; of David Dudley Field, principal 
author of the New York Code, and of the 
eminent author and Rev. Henry 
Martyn Field. He is also uncle to Judge 
Brewer, of the same court, one of the Vene- 
zuelan commissioners, a sister, Emilia, hav- 
ing married Rev. Josiah Brewer, in whose 
school at Smyrna, during the Greek 
troubles, Stephen was a teacher. On quit- 
ting Smyrna during the plague, he was ship- 
wrecked; narrowly escaped, returned home, 
resumed his studies, and graduated at Wil- 
liams College in 1837, at the head of his 
class. He studied law in the office of his 
brother David. He arrived in San Francisco 
in 1849, and after paying two dollars for his 
breakfast, had only one dollar left. From a 
real estate agent to whom he had a letter of 
introduction, he bought on credit a lot in a 
town platted as “ Vernon,” near where Capt. 
Sutter first found gold. Arriving there on 
a little steamer, he found the town covered 
by a flood, except the only house, and this 
the headquarters of a motley crowd of 1,000 
adventurers, only 
woman, in her honor the name was 
changed to Marysville. Field was ap- 
pointed its alcalde. He was a member of 
the first legislature of California. 

Judge B. F. Burnham, in his lately pub- 
lished book, entitled “ Leading in Law and 
Curious in Court,” mentions a thrilling 
scene during the trial of a suit wherein Field 
was counsel, involving ownership of a min- 
ing claim, which will be of peculiar interest 
in these days of Alaska mining excitement. 
He happened to overhear a midnight con- 
versation wherein bribes were being offered 
to some of the jurors. In summing up he 
said: “ Gentlemen, with uplifted hands you 
have declared that you will return a verdict 
according to law. Will you perjure your 
souls? I know that you (pointing to one of 
them) have been approached. Did you 
spurn the wretch who made the proposal? 
And you, sir (pointing to another), I over- 
heard talking over the case last night, listen- 


editor, 


one of whom 


was a 
and 





ing to a proposal for a foul bargain.” Re- 
volvers now began to click all over the court- 
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room, but he continued without a tremor: 
“There is no terror in your pistols, gentle- 
men. You cannot win your case by shoot- 
ing me. You can win it only by showing 
title to the property. I openly charge at- 
tempted bribery; attempted, | say — whether 
successful or not will depend on what may 
occur hereafter. Jurors, you have invoked 
the vengeance of Heaven upon your souls if 
you fail to render a verdict according to the 
evidence!” His client obtained a verdict, 
and in two weeks took from the claim in 
gold dust ninety thousand dollars. 

In 1857 he was elected a judge of the State 
Supreme Court, and in 1859 he succeeded as 
chief justice D. S. Terry, who once tried to 
assassinate him. In 1863 he was appointed 
by President Lincoln a justice of the Su- 
preme Court of the United States, congress 
having just provided for a tenth member of 
that bench. Thus decisions wherein he par- 
ticipated begin in the second volume of Jere 

3lack’s Reports, and continue through the 
Wallace and the Otto series. His opinions 
evince the usual characteristics of our noble 
highest Federal bench—independence, clear 
statement, compact logic and a well-ordered 
equipment of wide learning. Eminent 
among these was his opinion in the test-oath 
case, annulling the “iron-clad oath;” also 
his dissenting opinions in the Legal Tender 
cases, in the Confiscation cases, and in the 
New Orleans Slaughter-House case — the 
latter a leading one on the powers of munici- 
pal corporations. 

He was a member of the electoral commis- 
sion in 1877, and voted with the minority. 
In 1890 he delivered the address at the cen- 
tennial anniversary of the organization of 
the United States Supreme Court. His life 
has been as varied in incident as is his 
character in attainments. As a single in- 
stance may be cited the fact that, in 1865. he 
received through the mail an explosive pack- 
age from some squatters who had been dis- 
possessed by one of his decisions. 


The trial of Howard C. Benham for the 
murder of his wife, by poison, which had 
been in progress for more than a month 
past, at Batavia, N. Y., was concluded on the 





29th ult., with a verdict of guilty, a result 
which the prisoner, according to all ac- 
counts, did not at all expect. Living in the 
atmosphere of his own defense, and evidently 
relying upon the medical experts to create 
doubt enough in the minds of the jury as to 
the value of the analyses made of the dead 
woman’s vital organs to bring about at least 
a disagreement, the prisoner was evidently 
wholly unprepared for the verdict which 
now brings him face to face with the death 
chamber and the electric chair. The con- 
duct of the prisoner toward his wife, as in- 
dicated by the testimony, was brutal in the 
extreme; he is shown to have had none of 
the finer feelings and instincts, but, on the 
contrary, was a lecherous brute, whose 
liaisons were conducted openly and without 
shame. His motive for removing the plain 
wife, who had made a will in his favor dis- 
posing of some $30,000 in property, was evi- 
dently two-fold—to get the little fortune 
and to be free to marry the paramour whose 
charms had so wildly infatuated him. The 
circumstantial evidence against the accused 
was damning enough—especially his 
proven purchase of prussic acid, distinct 
traces of which were found at the autopsy 
in the dead woman’s viscera — in the minds 
of the jury, to outweigh whatever doubts the 
warring medical experts may have succeeded 
in inciting as to the actual cause of the vic- 
tim’s death. This feature of the trial was 
little less than disgraceful, adding one more 
to the many recent examples in point of the 
odium which is brought upon the profession 
of medicine, as well as upon the administra- 
tion of the law, by experts hiring themselves 
out to opposing sides, for a quid pro quo, 
and airing their professional quarrels and 
personal squabbles in court. This was, in- 
deed, the only strong feature of the defense, 
for their whole energies seemed to be bent 
on discrediting the poison theory. If it had 
been possible for them to successfully assail 
any of the links in the strong chain of cir- 
cumstantial evidence against the accused, 
they certainly would not have failed to do so. 
The fact, too, that the prisoner, while stoutly 
protesting his innocence, declined to go on 
the stand and testify in his own behalf — 
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evidently because he feared he would not be 
able to successfully withstand the ordeal — 
was calculated to strengthen the belief in his 
guilt. It seems to be quite clear, from all the 
evidence in the case, that if Benham did not 
administer a fatal dose of poison to his sick 
wife, he certainly killed her with neglect, 
abuse and open unfaithfulness, and in either 
event he seems richly to deserve the fate 
| which the verdict of the jury has pronounced 
upon him. 


The death of William Cookson Carpenter, 
the oldest practicing lawyer in New York 
city, occurred on the 27th ult. The deceased 
was 94 years old, and had practiced law in 
the metropolis for nearly seventy years, leav- 
ing his work only a few weeks ago. He is 
described as having had “ shrewd, smiling 
black eyes,’ snow-white hair, and a voice 
which remained firm and mellow till the last. 
| He never carried a cane, and boasted that 
he had never known a day of illness since 
| attaining his majority. Mr. Carpenter was 
born on the Maine coast, in what was then 
known as the eastern district of Massachu- 
setts, for Maine did not come into the Union 
until he was about seventeen years of age. 
He attributed his long life and uniformly 
good health to regular habits, “ plenty of 
| sleep and plenty of good whiskey.” While 
the ALBANY LAw JouRNAL does not make 
any pretentions to being a temperance_or- 
gan—vusing that term in the ordinary 
sense — we are quite well convinced that 
Mr. Carpenter did not prolong his life by the 
use of alcohol. And while on this subject 
we cannot refrain from giving an incident in 
point, which is related by H. W. Lucy, in his 
article “The Queen’s Parliaments,” in the 
North American Review for July. Mr. 
Lucy tells about a serious-mannered Irish 
member named Blake (not to be confounded 
with the ex-premier of Canada, sitting mem- 
ber for South Longford), who is remem- 
bered for a brief correspondence he read to 
the delighted house. It was introduced in 
a speech delivered in debate on the Irish 
Sunday Closing bill. Mr. Blake had, he 
confidently informed the house, an uncle 
who regularly took six tumblers of whiskey 








toddy daily. This troubled him, and after 
much thought he resolved to write and re- 
monstrate with his relative. The following 
was the letter: 

“My Dear Uncle: 1 write to say how 
pleased I should be if you could see your 
way to giving up your six glasses of whis- 
key a day. Iam sure you would find many 
advantages in doing so, the greatest of 
which would be that, as I am persuaded, it 
would be the means of lengthening your 
days.” 

The Uncle replied: 

“My Dear Nephew: I am much gbliged 
to you for your dutiful letter. I was so 
much struck by what you said, and, in par- 
ticular, by your kind wish to lengthen my 
days, that last Friday I gave up the whiskey. 
I believe you are right, my boy, as to my 
days being lengthened, for, bedad! it was 
the longest day I ever remember.” 


Statistics compiled by the superintendent 
of New York State prisons show that there 
were 230 hangings in New York from the 
creation of the State up to 1890, when the 
law providing for the death by electricity of 
persons convicted of murder in the first de- 
gree went into effect. Since 1890 there 
have been 40 executions, or an increase of 
more than 200 per cent. per year. These 
facts are certain to be pointed to by the 
opponents of capital punishment to prove 
that no matter what the method, the enforce- 
ment of capital punishment does not exer- 
cise a deterrent influence, but rather has the 
contrary effect. Such a conclusion, how- 
ever, would seem to be unwarranted, or at 
least premature. The figures above quoted 
may perhaps show rather that a larger num- 
ber of convictions have been obtained, since 
juries are more willing to bring in verdicts 
of guilty in view of the (supposedly at least) 
more humane manner of taking the life of 
the murderer. At all events, it is not likely 
that the State of New York will soon con- 
sent to abolish the death penalty altogether. 


In the death of Clarence A. Seward, which 
occurred at his country home at Geneva, 
N. Y., on July 24th, whither he had gone 
about a month previously, from his city 
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home, 33 Madison avenue, New York city, 
accompanied by his wife and his unmarried 
daughter, to recuperate his failing health, 
the legal profession of the Empire State 
loses one of its most brilliant ornaments. 
The deceased was born in New York city, 
October 7, 1828. His parents died when he 
was a child, and he became a member of the 
family of his uncle, William H. Seward, in 
Auburn, N. Y. His uncle was becoming 
widely known as a politician at the time, and 
before long was to become known as a great 
statesman. Clarence attended school in 
Auburn until he entered Hobart College, 
from which he was graduated in 1848. As 
soon as he left college he began the study 
of law. When he was admitted to the bar, 
in 1850, he became the partner of Samuel 
Blatchford, in Auburn, and aided him in the 
compilation of the work entitled “ New 
York Civil and Criminal Justice.” In 1854 
Mr. Seward went to New York city and es- 
tablished himself there in the practice of law. 
Partly through the influence of his uncle, 
who represented the State of New York in 
the United States senate, Mr. Seward was 
appointed judge advocate-general of the 
State in 1856, and he retained that office un- 
til 1860. During the Civil War Mr. Seward 
was practicing law in New York. After the 
assassination of President Lincoln and the 
attempted assassination of William H. Sew- 
ard, then secretary of state, Clarence A. 
Seward was called to Washington and was 
appointed acting assistant secretary of 
state, his cousin, Frederick W. Seward, hav- 
ing been attacked and wounded by the 
assassins also. Clarence A. Seward re- 
mained in office in Washington for a time, 
and then returned to this city and resumed 
the private practice of law. Mr. Seward’s 
law practice was connected chiefly with rail- 
roads, patents and express companies. He 
was not prominent as a politician, although 
he was a presidential elector in 1880, and was 
a delegate to the national republican con- 
vention in 1878. He was known as a con- 
sulting lawyer rather than as an advocate. 
Recently he was the head of the law firm of 
Seward, Guthrie & Steele, at No. 40 Wall 
street, his partners being William D. Guthrie 








and Charles Steele. As a clubman Mr. Sev. 
ard was well known. He became a member 
of the Union Club in 1865, and he was: 
member of the governing committee for sev- 
eral years before he was elected the presi- 
dent of the club in 1890. Since 1890 he had 
been re-elected president of the Union Club 
each year. Mr. Seward also was a member 
of the Bar Association, the University Club 
and The Players’. 


In the case of Ellen F. Harkin, plaintiff 
and respondent, v. George B. Crumbie, de. 
fendant and appellant, the New York Sv- 
preme Court, Appellate Term, rendered an 


interesting decision as to the liability off 


owners of apartment houses for injuries sus- 
tained by visitors of tenants through slip- 
ping on ice. 
cover for personal injuries sustained by the 


plaintiff while visiting a tenant of the def 
fendant who lived in his apartment house, Ff 
No. 334 East Sixty-sixth street, New York ff 


In leaving the house at 10 o’clock at night, 
plaintiff slipped upon a patch of ice in front 
of the building, in a passageway or court 
yard, leading from the stoop to the sidewalk. 
Judgment was rendered in favor of the plain- 
tiff for $300, and affirmed by the Genera 
Term of the City Court, from which judg- 


ment the defendant appealed to the Supremef 


Court. The latter, in reversing the judg- 
ment and ordering a new trial, pointed out 
the fact that in the present case there were 
large and small patches of ice left in the 
courtyard or approach to the front steps of 
the defendant’s house; that the ice upon 
which the plaintiff fell was a patch of smooth 
ice about one foot in width and three feet in 
length, running along the side of this pas 
sageway leading from the stoop to the street 
Conceding that these patches of ice were on 
his premises and not on any part of the side 
walk, they were not accumulations consti 
tuting obstructions such as hummocks ot 
ridges, but were smooth, slippery places 
formed by natural causes by a succession 0 
snow and sleet storms. Their only danget 
arose from their inherent quality of being 
slippery, and the court found that the failure 
to remove them was not negligence rendet- 
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ing the landlord liable to persons going in 
and out of the premises who might chance 
to slip upon them. In other words, unless 
such formation constituted an obstruction 
by which the ordinary traveler approaches 
were rendered unsafe, other than by the 
mere slippery condition of the walk, there 
was no duty to remove such ice. The cases 


in which the landlord has been held liable 
for that part of his premises used in com- 
mon by all his tenants are those in which the 
dangerous condition or obstruction to safe 
passage has been caused by him. 


The standard of admission to the legal 
profession in England is high. A. table of 
the results of the last four preliminary exam- 
inations at the Law Institute, according to 
the London Law Journal, shows that no less 
than two-fifths of the candidates failed. At 
the final examination, in April, the results 
} were no better, for the percentage of fail- 
ures was nearly fifty — as against sixty-seven 
candidates who passed there were thirty- 
seven who failed. At the bar final exami- 
nation the percentage of failures is even 
greater. But even in the light of these re- 
sults, our English contemporary seems to 
entertain doubts whether the increased 
severity will result in a better race of law- 
yers, and it expresses the opinion that, com- 
paring the present with the past, any attempt 
to establish the superiority of the present 
generation would not be unattended by dif- 
ficulty. While welcoming any endeavor to 
improve the educational status of the profes- 
sion, our contemporary concedes that to 
provide means of education is rather differ- 
ent from putting entire faith in examina- 
tions, a fact which was recognized by Mr. 
Travers Smith, a lately deceased member of 
the profession, who directed a sum of £6,500 
to be invested in consols in the names of 
four trustees for the purpose of founding 
three scholarships of £50 a year each. One 
of these scholarships is to be given in each 
year to the student who, out of the three 
candidates to be certified as having passed 
the best final examination in Michaelmas 
term, shall be “the best qualified by per- 
sonal character, general intelligence and 





cultivation, and the nature and class of his 
aitainments, to do credit to their selection 
and the scholarship.” It will be seen that 
the holding of the scholarship does not ab- 
solutely depend on examination results. 
‘he student who obtains the scholarship 
inay be the least successful of the three can- 
didates in the examination if he is their 
superior in the other qualities that are men- 
tioned in Mr. Travers Smith’s will. 


Hotes of Cases. 


The availability of reserve funds in the payment 
of death losses in assessment life insurance asso- 
ciations was passed upon recently by Judge Mad- 
dox, in the Supreme Court, Brooklyn. The ques- 
tion came up on a motion for a new trial in the 
suit of Catherine Bird against the Rochester 
Mutual Union Association. The action was 
brought to recover on a certificate of membership 
in the defendant’s senior life department, issued to 
Thomas Bird, husband of the plaintiff, and pro- 
viding for the payment on proof of his death, 
from the mortuary fund only of the department, a 
sum not to exceed $1,000. Bird died on June 29, 
1885, having met all the required monthly pay- 
ments of $1.33. The mortuary fund consisted of 
so much of the aggregated monthly payments 
made by the members of the senior life depart- 
ment as remained after deducting, first, 15 per 


| cent. for the cost of collecting; second, the amount 


required for expenses and adjusting, and, third, 25 
per cent. for the reserve fund. The defendant 
claimed that the sum payable to the plaintiff real- 
ized but $376,06, and from this there was to be «ie- 
ducted the 15 per cent. for cost of collecting, the 
amount for expenses and adjuster and also the 25 
per cent. for reserve fund. This left, accordiag to 
the testimony, a balance of $92.31. At the time 
the defendant accumulated its reserve fund, Justice 
Maddox said, the only purposes for which the re- 
serve fund could be created were for payments of 
assessments, death losses or for disability benefits, 
and no authority to evoke such a fund for other 
purposes can be implied or inferred from the stat- 
ute. When the defendant accumulated the reserve 
fund it could have been for no other purpose than 
that indicated by the statute, and that applied to 
the whole fund and not to a part of it. The new 
trial was denied. 

The case of Dunham v. St. Croix Soap Com- 
pany, in the New Brunswick Supreme Court, pre- 
sents some interesting features. The defendant 
company, as a means of advertising their soap, 
offered a piano as a prize for the person guessing 
the correct weight, or the nearest to the correct 
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weight, of a large cake or block of soap at an ex- 
hibition. The guessing was free, and all persons 
who desired to guess were provided with coupon 
tickets upon which to mark their guesses. The 
tickets were deposited, or were supposed to be de- 
posited, in a box, and the corresponding coupons 
retained by the respective guessers. The plaintiff 
guessed within a shade of the correct weight, and 
after the soap had been weighed presented her 
coupon with her guess marked thereon, but the 
judges could not find her ticket in the box and 
awarded the prize to another person whose guess 
was not so near the correct weight as the plain- 
tiffs. The plaintiff afterward brought an action 
for breach of contract. It was held on demurrer 
to the plaintiff's declaration that the competition 
was not a lottery within the meaning of the Crim- 
inal Code, and that the exercise of judgment re- 
quired in the guessing was a sufficient considera- 
tion to support the contract. 


Frederick Fox and Melvine L. Evans, owners 
of dogs within the limits of the city of Albany, 
brought suits in the Supreme Court against the 
Mohawk and Hudson River Humane Society, to 
have the dog law, passed two years ago, declared 
unconstitutional, and to restrain defendants from 
destroying their dogs. Justice Chase, who pre- 
sided at the trial, has given judgment for the de- 
fendants, holding that the law, which requires that 
every person who owns or harbors a dog in cities 
of a certain class shall procure a yearly license 
for the animal upon payment of $1, and author- 
ized the destruction of an unlicensed dog who has 
not a certain metal tag attached to his collar, is 
constitutional. Justice Chase says that, although 
the State recognizes that dogs are property, their 
destruction, when found chasing sheep, has been 
authorized for more than 100 years, and in view of 
their slight value, an act which provides for the 
destruction of unlicensed dogs, which may sud- 
denly become dangerous, is a proper exercise of 
the police power of the State, and their destruction 
under the act cannot be deemed to constitute a 
taking of property without due process of law or 
without just compensation, within section 1 of 
article 5 of the Constitution of the United States, 
or within section 6 of article 1 of the Constitution 
of this State. The act is held not to be amenable 
to the objection that it is an unauthorized exercise 
of the power of taxation, as the purpose of the 
act is to protect human life and not to raise reve- 
nue; and the act is not objectionable because its 
execution is permitted to societies for the preven- 
tion of cruelty to animals, as these societies exer- 
cise certain public duties, and their officers are de- 
clared by law to be peace officers. 

In Trenton Pass. R. Co. v. Guarantors’ Liability 
Indemnity Co., decided by the Supreme Court of 
New Jersey in June, 1897 (37 Atl. R. 609), it was 








held that a contract to indemnify a common car- 
rier of passengers against losses occurring from 
injuries to passengers carried by it, is not invalid 
as against public policy, because covering losses 
resulting from its negligence, or the negligence of 
its servants. The court points out the fact that the 
insurer does not contemplate the relaxation oi the 
carrier’s vigilance which would be inimical to the 
public interest, holding it to be obvious that if a 
contract indemnifying the common carrier of pas- 
sengers against liability arising from his negli- 
gence tends to a relaxation of vigilance, so such 
a contract with respect to goods must have the 
same effect. Yet it now seems well settled that 
a common carrier of goods may enforce contracts 
of insurance on goods carried against all losses 
other than those occasioned by his negligence or 
the negligence of his servants. The United States 
Supreme Court has held, in such a case, that by 
obtaining insurance the carrier does not diminish 
his own responsibility to the owners of the goods, 
but rather increases his means of meeting that re- 
sponsibility. The court refused to hold that the 
insurance was an insurance against negligence, 
and contrary to public policy, and void. The in- 
demnity in no way affects the liability of the car- 
rier to the person injured. The utmost that it 
does, precisely as in the carrier of goods, is to 
afford him a fund out of which he may be reim- 
bursed, and that, too, but partially, for in all these 
policies the liability of the insured is always lim- 
ited and confined to a specifically designated sum. 


BAILER AND BAILEE-GRAIN DESTROYED 
BY FIRE-QUESTION OF NEGLIGENCE 


New York SupreME Court — APPELLATE Drv1- 
sION — THIRD DEPARTMENT. 
ParKER, P. J.; LANpon, Herrick and Purnay, 
JJ. . 
ALBANY, May, 1807. 


The Liberty Insurance Company of the |) 
City of New York, Respondent, | 
agt. \ 
The Central Vermont Railroad Com- | 
pany, and Others, Appellants. 
Louis Hasbrouck for Appellant, C. V. R. R 
Co. 


A. H. Herriman for Appellant, O. & L. C. R. 
Co. 


Charles G. Idler for Appellant, Og. Terminal 
Co. 


Davies, Short & Townsend (John P. Kellas oi 
Counsel) for Respondent. 
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The defendants, with the exception of Ladd & 
Smallman, are corporations, and at the time of 
the fire hereinafter mentioned operated together 
an elevator situated at Ogdensburgh, receiving, 


sec 
sel 
it 1 


XUM 





ne oi 
zether 
iving, 


| the bins formed the ceiling of the first story. 


THE ALBANY LAW JOURNAL. 


97 








transporting, storing and delivering grain from 
yessels arriving at Ogdensburgh. 

Some time in August, 1890, Ladd & Smallman 
shipped to themselves, at Ogdensburgh, about 
ten thousand bushels of grain. Upon its arrival 
it was transferred from the vessels to such ele- 
vator, and was there stored and kept pursuant to 
a general agreement by Ladd & Smallman with 
the superintendent of said elevator, that it was so 
to be kept and forwarded to them from time to 
time as requested. 

On or about the oth day of September, 1890, 
the elevator was destroyed by fire and the grain 
therein burned or damaged. 

The plaintiff is an insurance corporation with 
which the firm of Ladd & Smallman had insured 
the grain in said elevator. The plaintiff paid the 





| bins for storage. 


loss thereon, and has become subrogated to the | 


rights of Ladd & Smallman. 
The elevator was situated on the bank of the 


St. Lawrence river; it was 180 feet in length by | 


80 feet in width, and its height from the deck 
was 117 feet. There were docks on three sides of 


it, and the vessels were unloaded into the elevator | 


on the east and west sides. 

The outer walls of the building up to the bot- 
tom of the bins hereinafter referred to were of 
brick. and about twelve inches thick; above that 
the walls were of wood veneered with brick, 
about the thickness of a single brick. 

Upon the first floor there were several doors of 
ircn. The upper part of the building consisted 
of bins for the holding and storage of grain. 
The height of these bins was about fifty or sixty 
feet, and for that distance there were no windows 
or other openings in the building. The bottom of 
On 
the east and west sides of the building were pro- 
jections, built of wood, coming down to within 
about twelve feet of the dock, and in the upper 
part of each projection was an iron door, which 
led into the main building, some seventy feet 
above the dock. There was an opening from 
each of these projections into the building about 
thirty-five feet above the dock, through which a 
wooden spout was constructed to receive the 
grain coming from the marine leg, and convey- 
ing it to the receiving bin immediately on the 
inside of the elevator wall. 

The marine leg, so-called, was substantially an 
iron box about fifty-six feet long inside the 
wooden projection; at each end was a pulley, 


around which passed a belt carrying buckets for | 


scooping up the grain. The lower part of the 
marine leg was free, and when a boat was to be 
unloaded it was lifted from the dock, lowered 
into the hold of the vessel, and by means of 
machinery the buckets were kept revolving and 
scooping up the grain from the hold of the ves- 
sel and carrying it up to the spout, from whence 


receiving bin above mentioned. From the re- 
ceiving bin the grain passed into what was called 
a hopper bin, in or at the bottom of which were 
located scales for the purpose of weighing grain. 
This hopper or weighing bin rested upon the 
first floor of the elevator building. At one side 
of this weighing bin was a lofting leg, which was 
constructed upon the same general principle as 
the marine leg situated outside of the building. 
It was constructed of iron, and was about sixty- 
five feet in height. Inside of it ran a belt, upon 
which were fastened buckets that carried the grain 
from the weighing bin to the top of the building, 
from thence it was distributed into the various 
The bottom of the lofting leg 
containing the lower pulley around which passed 
the belt to which the buckets were attached, ex- 
tended about four feet below the floor. The bot- 
tom of the lofting leg went into what is called a 
boot, composed of iron, and that rested on a tim- 
ber upon the ground under the floor. The first 
story of the elevator was about fourteen feet 
high. 

Around the bottom of the lofting leg, and be- 
low the floor, was a wooden bin three or four feet 
deep, used to receive the grain from the lofting 
leg in case it became choked. 


The arbor, so-called, upon which the iron pul- 
ley at the bottom of the lofting leg was fastened, 
revolved in a box of iron packed with Babbitt 
metal; the arbor required frequent oiling to pre- 
vent friction. The operation of the lofting leg 
and the hoisting of the grain caused a consider- 
able amount of dust to accumulate around the 
bottom of the leg enclosed in the small box of 
iron above described. 


There is evidence to show, although it is con- 
troverted, that the dust accumulated during the 
day from the operation of the elevator, had not 
been swept or cleaned out the evening before the 
fire at the close of the day’s business, something 
that the rules of the company required its em- 
ployes to do. 


The fire, when first discovered, was in the 
wooden projection on the west side of the build- 
ing, about thirty-five feet above the dock, being 
seen through the second window in such projec- 
tion. The theory of the plaintiff is that the arbor 
at the foot of the lofting leg became overheated 
and set fire to the accumulations of dust there, 
and the fire was then transmitted through the 
weighing bin into the receiving bin, and thence 
through the wooden spout into the projection, 
there being communication through these differ- 


| ent places. 


| 


The referee found that there was negligence 
upon the part of the defendants, which caused the 
fire in question, and rendered judgment in favor 
of the plaintiff, from which judgment the defend- 


it passed through the wall of the elevator into the | ants appeal to this court. 
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Herrick, J.—An action arising out of the 
same fire which gives rise to the appeal now 
here has heretofore been before us (N. B. & M. 
Ins. Co. v. C. V. R. R. Co., 9 App. Div. 4), and 
in that case the referee found that the fire was not 
caused by the negligence of the defendant, and 
this court, after a consideration of the evidence, 
came to the conclusion that the decision of the 
referee in that respect was correct. 

I have not been able to find, nor have counsel 
pointed out, any substantial difference between 
the evidence in that case and the one now before 
us. 

While the fact that this court, in a former case, 
affirmed a judgment where the finding as to 
negligence was directly the contrary to the finding 
in this case, is not conclusive (Underwood v. 
Cook, 3 State Reporter, 487), and while it 
may well happen that, in a case that is 
somewhat close upon the facts, the court upon 
appeal will not disturb a finding made either 
way, and as different minds equally intelli- 
gent and upright may take different views of the 
evidence, and come to diverse conclusions, and 
there being evidence to sustain either conclu- 
sion, the appellate court, under well-settled 
rules, would not feel at liberty to reverse either 
as against the weight of evidence. 

Yet conflicting decisions upon the same evi- 
dence are to be avoided if possible, being calcu- 
lated, in the non-professional mind at least, to 
lessen confidence in the administration of justice. 
When, therefore, a case is presented where, upon 
conflicting evidence, or evidence from which dif- 
ferent inferences may be drawn, the trial courts 
have come to directly opposite conclusions, one 
of which we have already sustained, it becomes 
our duty to ascertain, if possible, the causes for 
such differences, whether improper elements have 
been allowed to enter in, or the evidence weighed 
and the facts considered upon erroneous princi- 
ples. 

In all contests over questions of fact upon con- 
flicting evidence, or evidence susceptible of dif- 
ferent inferences, the question as to who has the 
burden of proof resting upon him is a very im- 
portant one, and the decision of that question 
may, and frequently does, practically determine 
the finding as to the facts. 

Hence the holding of the trial court in that re- 
spect becomes a matter of importance. 

Formerly, in a properly tried case, this could be 
ascertained by an inspection of the rulings upon 
requests to find, but under the present practice 
that resource, as a general rule, is not open to 
us. It seems to me, therefore, that when there is 
an opinion we may properly look into that to 
ascertain the standpoint from which the trial 
court viewed the evidence, and see whether he 
came to its consideration with any erroneous 





views as to the rules which should govern him in 


its consideration. (Kenyon v. Kenyon, 88 Hun, 
211, and cases cited.) 

It is somewhat difficult in this case to determine 
precisely just what views the referee had as to the 
burden of proof. 

In the course of his opinion he says: “ The de- 
mand by the bailer of his property in the posses. 
sion of the bailee, and the simple refusal to de- 
liver without explanation, is sufficient evidence of 
conversion, a loss or destruction of it, and would 
be deemed sufficient proof to maintain an action 
and recovery of damages. 

“ Again, if the bailee alleges and proves that it 
has been destroyed by fire, or had been stolen, 
he must show that the fire or the theft occurred 
without his fault. 

“ Hence it may well occur that the bailer. in- 
stead of proving a demand and a refusal, proves 
the destruction of the property by fire. The 
party (plaintiff) has proved one fact, viz., that the 
fire destroyed the property; but he has not proved 
the other fact, viz., that the fire occurred and de- 
stroyed the property without the fault of the 
bailee. 

“ Now I think it well established by the cases 
that the nature of an accident may itself afford 
prima facie proof of negligence. (Curtis v. Roch- 
ester and Syracuse R. R. Co., 18 N. Y. 534, 344: 
Story on Bailments, 338, and other cases cited 
in Russell Manf. Co. v. New Haven Steamboat 
Co., 90 N. Y¥.. r2%, 147.) 

“Negligence may be inferred from the circum- 
stances of the case. Where the accident is one 
which, in the ordinary course of events, would not 
have happened but for want of proper care on the 
part of the defendants, it is incumbent upon him 
to show that he had taken such precaution as pru- 
dence would require, and the failure to furnish 
the proof, if it existed, it would be in his power 
to make, may subject him to the inference that 
such precautions were omitted. (Scott v. Landon, 
Etc., Dock Co., 3 Hurlst. & C. 596.)” 

Taking these passages in connection with the 
rest of his opinion, it seems to me that he ap- 
proached the consideration of the evidence and 
made his findings of fact upon the assumption 
that when the fire was proved, that then the bur- 
den of proof rested on the defendants to affirm- 
atively prove that it occurred without negligence 
upon their part. 

This I think was error. 

The referee has held that the defendants were 
acting as warehousemen in keeping the grain in 
the elevator, and that such grain was retained in 
the elevator for the mutual benefit and advantage 
of the defendant corporations, and of Ladd & 
Smallman, and in so holding I think he was cor- 
rect. 

The complaint alleges the destruction of the 
grain by fire, and also alleges that such fire oc- 
curred by reason of the defendant’s negligence. 
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The answer denies any negligence upon tne part 
of the defendants, and the question of negligence 
was practically the only question litigated. 

As a rule, the burden of proof remains where 
the issue made by the pleadings places it, al- 
though the weight of evidence on one side may 
have a controlling effect, unless met by proof of 
the other party. (Blunt v. Barrett, 124 N. Y. 
117.) 

This rule has not been changed, nor the case of 
an action against a bailee for loss of merchandise 
made an exception to that rule by the case of 
Wintringham v. Hayes (144 N. Y.), wherein it is 
said that, “ while it is true, as a general proposi- 
tion, that a bailer charging negligence on the part 
of a bailee rests under the burden of proof, yet 
oftentimes slight evidence will shift the burden to 
the bailee. In an action against a bailee for loss 
or damage to goods by accident, proof of nature 
of the accident may afford prima facie proof of 
negligence.” 

The expression used in that and some other 
opinions as to the “shifting” of the burden of 
proof has led to some confusion and misappre- 
hension as to the rule. The true rule, I think, is 
as I have above stated, where the issue made by 
the pleadings placed it, and it never changes. 

“During the progress of a trial it often hap- 
pens that a party gives evidence tending to estab- 
lish his allegation, sufficient, it may be, to 
establish it prima facie, and it is sometimes said 
that the burden of proof is then shifted. All that 
is meant by this is that there is a necessity of evi- 
dence to answer the prima facie case, or it will 
prevail, but the burden of maintaining the affirm- 
ative of the issue involved in the action is upon 
the party alleging the facts which constitutes the 
issue, and this burden remains during the trial. 
(Heinemann v. Hurd, 62 N. Y. 448; Heilman v. 
Lazarus, 90 N. Y. 672; Spencer v. C. M. L. Ins. 
Assn., 142 N. Y. 505.) 

“As a general rule, where a bailee fails on de- 
mand to deliver to the bailer property to which 
the latter is entitled, the presumption of liability 
arises, and if the goods cannot be found it fur- 
nishes the imputation of negligence as the cause. 

“But such prima facie case may be overcome 
when it is made to appear that the loss was occa- 
sioned by some misfortune or accident mot within 
the control of the bailee. Then the onus continues 
upon the bailer to prove that it was chargeable to 
the want of care of the bailee. 

“And although it may be that the proof given 
by him, explanatory of the reason for non-deliv- 
ery, may disclose circumstances which in their 
nature permit or require the inference of negli- 
gence on his part, the affirmative of the issue is 
not shifted to the defendant, but remains with the 
plaintiff. 

“In the present case the plaintiff alleged in his 
complaint, and it appeared, that the loss resulted 





from the destruction of the factory by fire. From 
that fact alone no presumption arose to furnish a 
prima facie case against the defendant. But upon 
the main issue, whether it was attributable to the 
negligence of the defendant, the burden was with 
the plaintiff.” (Stuart v. Stone, 127 N. Y. 500.) 

The burden of proof is upon the plaintiff, who 
alleges negligence against a warehouseman who 
accounts for his failure to deliver goods by show- 
ing their destruction by fire. 

The plaintiff must in all cases suing him for 
the loss of goods allege and prove negligence. 
This burden is never shifted from him. <A de- 
mand and a refusal to deliver unexplained are 
sufficient prima facie to show negligence, but if it 
appears, either in the plaintiff's or defendant's 
proof, that the goods were lost by fire, the evi- 
dence must show that the fire arose from the 
negligence of the warehouseman. (Claflin v. 
Meyer, 75 N. Y. 260; Lamb v. Camden & Amboy 
R. R. & T. Co., 46 N. Y. 271.) 

I think, therefore, that the burden of proof of 
negligence of the defendants rested upon the 
plaintiff all through the case. 

Neither do I think that the doctrine of res ipsa 
loquitur applies to this case. 

The occurrence of fires without negligence is 
frequent, and the mere fact of a fire does not 
justify the inference or constitute a prima facie 
case of negligence. (Whitworth v. Erie R. R. 
Co., 87 N. Y. 413; Stuart v. Stone, 127 N. Y. 500.) 

The attendant or surrounding circumstances 
may characterize the fire as one caused by negli- 
gence, but the fire alone does not speak for itself, 
and proof of the circumstances showing the fire to 
have occurred through the negligence of the de- 
fendants must be given by the plaintiff; he can- 
not rest by merely proving the fire, and then call 
upon the defendants to show that it did not occur 
through their negligence. 

In this case it does not seem to me that the 
evidence, in addition to the mere proof of the 
fire itself, establishes affirmatively the fact that it 
occurred by reason of the defendant’s negligence. 
As first above stated, the plaintiff's theory, which 
was apparently adopted by the referee, is that the 
arbor at the foot of the lofting leg became over- 
heated and set fire to the accumulation of dust 
there, and the fire was then transmitted through 
the weighing bin into the receiving bin, and 
thence through the wooden spout into the pro- 
jection. 

There is evidence that the dust at the foot of the 
lofting leg had not been brushed away at the 
close of the day’s work, as the rules adopted for 
the working of the elevator required, although 
that is disputed by the foreman of the elevator; 
and there is also evidence that the arbor was lia- 
ble to become overheated by friction, and that it 
required constant oiling, and that the tubes 
through which the arbor was oiled had been re- 
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moved; and also evidence that the dust from the 
grain was inflammable in character; and there is 
also evidence that at the close of the day’s work, 
and before nine o’clock in the evening, the arbor 
was somewhat heated, and that there was a smell 
as though of something heated or burning, al- 
though there was no evidence of any fire at that 
time. The witness testifying to the heat of the 
arbor testified that it did not burn his hand in 
placing it upon it. There was evidence also that 
the watchman employed was inefficient. Notwith- 
Standing this evidence, I do not think that the 
facts in the case justify a finding that the fire was 
caused in the manner or originated at the place 
claimed by the plaintiff. 

The defendants controverted all the evidence as 
to the matters just stated, but assuming the plain- 
tiff’s testimony to have substantiated them all, yet 
unless those acts of negligence or omissions 
caused the fire, it cannot be said that it occurred 
by reason of the defendant’s negligence. 

The finding that the fire occurred through the 
defendant’s negligence is predicated upon the as- 
sumption that its origin was at the foot of the 
loiting leg; and that the defendant’s neglect in 
caring for the machinery at that point produced 
the fire; and that if the watchman had been effi- 
cient and alert he would have discovered it in its 
incipiency and extinguished it. 

Unless, then, it appears that it did so originate 
at the foot of the lofting leg, the whole founda- 
tion for the finding that the fire occurred by rea- 
son of the defendant’s negligence is swept away. 

The first seen of the fire was between four and 
five o'clock in the morning, in the west projec- 
tion, about thirty-five feet from the ground. One 
witness testified that he was in the building at the 
first outbreak of the fire and before any alarm was 
sounded, and that he saw fire in two places upon 
the first floor. According to his testimony they 
were apparently small fires, and neither one of 
them was near the foot of the lofting leg or arbor. 

Five other witnesses, four of them members of 
the fire department, came in there very shortly 
afterwards, looking for the fire, and all of them 
testify that there was no fire in or upon the first 
floor of the building. 

The lofting leg itself was composed of iron; 
there was no inflammable material inside of it; the 
pulleys around which the belt passed were of 
iron; its lower end rested in an iron boot, so that 
there seemed to be nothing that could furnish a 
blaze that could be carried up through the in- 
terior of the pipe. The only inflammable material 
at or near the foot of the lofting leg was the 
dust, if any, the wooden box and the wooden 
floor. If the fire originated there it must have 
been the box and floor that furnished the burning 
material from which the fire would be communi- 
cated up through the receiving bin and thence 
through the spout into the west projection. It 





could not go up through the lofting leg, and 
must consequently have gone up directly from 
the floor. Not only these facts, but the testi- 
mony of the witnesses I have referred to, dispute 
the fact that the fire originated either at the foot 
of the lofting leg or upon the first floor, so that 
neither the alleged negligent care of the machin- 
ery of the lofting leg caused the fire, nor did the 
alleged inefficiency of the watchman prevent its 
early discovery, because however vigilant he may 
have been, he could not discover what did not 
there exist. 

For these reasons the judgment should be re- 
versed, the referee discharged, and a new trial 
granted, costs to abide the event. 

All concur except MERwIN, J., dissenting. 

: 
CURIOUS PROCEDURE. 

VHE earliest form of trial was that of ordeal, or 
judicium Dei, and was based on the special 
intervention of God in behalf of truth and inno- 
cence, says Benj. F. Burnham, in his interesting 
work, “ Leading in Law and Curious in Court.” 
There have been at least seven methods. The 
Jewish method was that of the jealousy-offering, 
reported in the fifth chapter of Numbers. Let it 
pass; it was an everlasting ignominy upon the 

race of priests and husbands. 

A second method of ordeal, and similar, was the 
corsned, practiced by our Anglo-Saxon ancestors. 
Blackstone tells us that a piece of bread was exor- 
cised by the priest, praying God to cause paleness 
of cheek and convulsion if the suspected man be 
guilty; but if he be innocent, it was to turn to 
nourishment upon his swallowing it. In the time 
of Edward the Confessor, Godwin, Earl of Kent, 
was reported by the priests to have died of a cor- 
sned sticking in his throat. Blackstone informs 
us that in Pegu the priest uses rice therefor; and 
in Monomata an emetic infusion from the bark of 
a tree, which the priests declared would, if the 
man be guilty, prank him as did Jonah the whale. 
The only difference between this and the corsned 
seems to be that in the former the man’s inno- 
cence depended on his “ cheek,” and in the latter 
on his “ gall.” 

A third method of ordeal was trial by the cross. 
The accused and the accuser were required to hold 
their arms raised before a cross while the priest 
said mass, and he who first let them fall was de- 
cided to be in the wrong. 

A fourth method of ordeal was trial by water. 
That by boiling water was prescribed by the Salic 
law, but in 603 was proscribed by Pope Gregory 
I, and in 816 by Pope Stephen V. Nevertheless 
the city of Hanover revived it by decree in 1436 
The accused was required to pray and fast three 
days with a priest, and if married, be meanwhile 
debarred from conversing with his wife. He was 
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then led to the altar, and after sacrament, he was 
required to plunge his naked arm to the elbow 
in a caldron of boiling water, and bring up a ring 
The priest then wrapped the arm in 
linen and sealed it with a holy seal for three days. 
lf on unsealing and unwrapping there remained 
no mark of burning, the priest proclaimed the 
man to be innocent. The trial by cold water was 
also preceded by fasting, prayer and sacrament. 
The accused was then thrown into cold water, 
and ii he floated without exertion, the priest pro- 
nounced him guilty, but if he sank he was ac- 
guitted. It is said that as late as the last century 
persons accused of witchcraft were thrown into a 
pool of water and drowned to establish their inno- 
Tacitus tells us that the Scythians and 
Celts used to determine the legitimacy of a babe, 
when questioned, by placing it on a shield and 
launching it on a river. If it floated it was legiti- 
mate; if it sank it was illegitimate. 

A fiith method of ordeal was trial by fire. The 
accused was required to lift a hot iron, and if 
alter three days his hand retained no trace of the 
burning he was adjudged innocent. Sometimes 
the accused was compelled to walk upon burning 
coals, or carry them in his bosom. 


or stone. 


cence. 


Sometimes he 
could only establish his innocence by coming out 
unscatched after being three times thrown into 
the fire. Sometimes this judicium Dei was applied 
to books to test their veracity or inspiration. 

A sixth method of ordeal was trial by lot. In 
case of a murder, the nearest relative of the de- 
ceased might designate seven persons whom he or 
she suspected of the crime. These persons were 
conducted to the altar, upon which were laid two 
rods, wrapped in linen, upon one of which had 
been marked a cross. A priest then took up one, 
and ii it proved to be the cross-rod, each of the 
accused was made to mark his name or sign upon 
a separate rod, which were each wrapped in linen, 
and laid upon the altar. The priest then took 
these up successively, and he whose rod came last 
was adjudged guilty. A wicked wag once sug- 
gested that the reason why so few murders were 
committed was that the Almighty didn’t like to be 
bothered in His government of the universe by 
being summoned by a priest to specially visit this 
little planet of the solar system, and help the 
hocus-pocus detection of the murderer. 

A seventh method of ordeal was the trial by 
duel, or wager of battle, described by Blackstone. 
The tenant in a writ of right would offer to pro- 
duce the body of a champion, and if the demand- 
ant accepted the challenge, a piece of ground was 
set off, the judges of the Common Pleas attended 
in scarlet robes, and the two champions, bare- 
headed and barearmed, fought with batons an ell 
long. Each first made oath as follows: “ Hear 
this, ye justices, that I have this day neither eat, 
drank, nor have upon me, neither bone, stone nor 





grass, nor any enchantment, sorcery, or witch- 
craft, whereby the law of God may be abased, or 
the law of the devil be exalted. So help me God 
and His saints.” The tenant prevailed if his cham- 
pon could defend himself until the stars of even- 
ing appear. Victory would be obtained if either 
champion pronounced the horrible word “craven” 
(from the Saxon “ crafian” — “I crave” ), or was 
killed. This ordeal was abolished in England by 
Henry II, who, with consent of parliament, sub- 
stituted the Court of Grand Assize. In France it 
was abolished in 1260, by St. Louis. 


JAMES LOUIS PETIGRU. 


HE lives of successiul and distinguished law- 
T yers are always interesting. Success at the 
bar in a high degree involves and implies mental 
activity and diligent research. There must be 
preliminary preparation both of an academic and 
a professional nature. Assuming a fair degree of 
the first, we may enlarge a little on the second. 
The great exponent and apostle of the law, Sir 
William Blackstone, has to be studied. The prin- 
ciples which he discusses and elaborates have 
to be read, digested and stored away in 
the mind. The student has to _ familiarize 
himself with Story and Adam's’ Equity. 
Smith’s Mercantile Law, or some other work of 
a like nature, has to be mastered. The statute 
law of the State has to be learned. Works on 
pleading and practice must be perused and made 
part of the mental equipment. This preparation 
and these books necessitate the exercise of the in- 
tellectual faculties, their expansion and develop- 
ment. Practice of the profession calls for more. 
Cases have to be studied. Principles of the law 
as they have been expounded and adjudicated 
in the courts have to be learned. Nice discrimi- 
nations of thought have to be traced through 
their various ramifications and followed out to 
their logical conclusions and their application to 
facts. And then there must be a wide range of 
general knowledge, a familiarity with practical 
business, and a deep insight into human nature. 
One must know how to unravel sophistries, to 
detect truth from falsehood, and to read character 
from the lineaments of the face. A mind devel- 
oped amid such environments as these must itself 
be an object of interest. How interesting, there- 
fore, must a lawyer be who has a training such 
as that set forth above, and who has clothed and 
armed himself with a vast array of facts, illustra- 
tions and incidents! You can hardly touch upon 
a phase of any subject but what he has a case at 
hand to illustrate the idea or an example embody- 
ing the principle involved. At one time he is 
going down to the fountain sources of the law, 
and there imbibing its first principles and cardi- 
nal doctrines. At another he is standing before a 
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jury of his countrymen, and with flowers of poesy 
and beauties of rhetoric, in language terse and 
bold, he is battling for the right and vindicating 
injured innocence. At another, you would sup- 
pose him a medical expert as he discusses some 
disease and elaborates upon its cause, its nature 
and the remedies therefor. At still another you 
find him engaged upon some principle of finance 
and its application to practical business. The life 
of Mr. Petigru comes up to these demands, fulfills 
all these requirements, and has woven around it 
an interest far above the average. He was ad- 
mitted to be the foremost lawyer of South Caro- 
lina by his profession and the public generally. 
Ii I were to say that he was the foremost lawyer 
of the south I do not believe the statement would 
be challenged. As a practitioner in Charleston, 
S. C., as solicitor of his circuit, and as attorney- 
general of his State, he fairly earned and richly 
deserved the designation, a great lawyer. 

Mr. Petigru was born in a fortunate period in 
his country’s history. He first saw the light in 
May, 1789. At that time the foremost minds of 
America were studying constitutional questions 
and the underlying principles of government. No 
wonder that this bright young Carolina lawyer 
should have become interested in affairs of state, 
formed a definite line of politics and settled for 
himself the question whether he would assume 


the réle of a demagogue or plant himself upon the 


high plane of statesmanship. He was fortunate, 
too, in the place of his birth. Abbeville county, 
South Carolina, was the home of his nativity and 
the place of his childhood. It was and is a county 
prolific of great men. She can rightly claim as 
her children, either by birth or adoption, John C. 
Calhoun, George McDuffie, Judge Cheves, Dr. 
Geddings, Judge James Calhoun, George and 
Aleck Bowie, Dr. John T. Pressly, the two Ward- 
laws, and many others whom I might mention. 
Genius thrives best when it finds kindred spirits 
around it. If I wanted an illustration of this fact 
I would cite Boston, with its long list of eminent 
men. Mr. Petigru received his primary and aca- 
demic education in his native county, at the 
school of the celebrated teacher, Rev. Dr. Moses 
Waddell. He was as fortunate in having such a 
teacher as Dr. Waddell to start him off as he was 
in being born of Scotch-Irish parentage mingled 
with the French. 

He completed his education at the South Caro- 
lina College, graduating therefrom in 1809, with 
the highest honor of his class. We frequently 
hear people speak disparagingly of first-honor 
men. I am sure the facts do not warrant any 
such characterization. If you will study the his- 
tory of the alumni of any institution you will be 
surprised to learn how many of the more distin- 
guished graduates were first-honor men. If, how- 
ever, to win the first honor is a misfortune and a 
burden to carry in after-life, Mr. Petigru had no 





harder fate than many others, among whom | 
may name Judge David L. Wardlaw, Dr. J. H. 
Thornwell and Hugh S. Legare, each of whom 
merits the designation, clarum et venerabile nomen, 
Mr. Petigru was well versed in literature. He 
was familiar with the poets and with all the great 
masters of literature. When a boy he was fond 
of reading Pope and Dryden, and as the years 
glided swiftly by he found his interest in them 
continuing as strong as ever. There have been 
a great many lawyers in Carolina who have ai- 
fected literature, and at the same time excelled 
in their chosen profession, notably the silver- 
tongued orator, William C. Preston, and the ac- 
complished man of letters, Hugh S. Legare. The 
latter was fortunate enough to enjoy almost every 
advantage afforded by education and travel, and 
he did not fail to embrace and improve his oppor- 
tunities. 
and it has never been settled yet, whether it is 


best, or even good, for a lawyer to be known as Ff 


dabbling much in literature. Mr. Legare was 
afraid that it hurt himself. Judge Story has pre- 
sented some strong arguments on the other side. 
He maintains that literature benefits and im- 


attain success. It sharpens the wit. It enlarges 
and improves the diction. It broadens the mind 
and widens the scope of vision. It-cultivates and 
developes the powers of analysis and discrimina- 
tion, stimulates the imagination and strengthens 
the memory. On the other hand, it is argued 
that literature unfits one for practical life. It 
tends to make one shun the aggressive, bustling 
world, and to long for quiet and repose. The 
drift of opinion and the force of example in this 
country perhaps tend to sustain this latter view, 
while in England the opposite is the case. Again, 
Mr. Petigru excelled as a conversationalist. He 
was noted for his wit and repartee, and many oi 
his bright sayings have been handed down to us, 
and pass current yet, no doubt considerably ex- 
aggerated. His home in Charleston and in the 
up-country was the favorite resort of those who 
wanted to be entertained with ideas, experiences 
and incidents that were fresh, sparkling and viva- 
cious. He was very hospitable and practically 
kept open house. As a host he was generous, 
liberal and free. We can’t help but admire such 
a character. No one likes a man who is close, 
mean and stingy. No one likes the company of 
a man who is sullen, morose and taciturn. We 
are delighted to meet a warm-hearted, whole- 
souled, hale-fellow-well-met style of man like Mr. 
Petigru. 

In his home life Mr. Petigru was in every way 4 
model. He was devoted to his mother, wife and 
other members of his household, and in return 
received their warmest love and affection. His 
wife was for many years an invalid, and it is 
touching to see how delicate and tender he was 
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in his attention to her. Oftentimes he himself 
would go to the market to procure something 
suited to her taste. 

We have reserved for the last the great, over- 
shadowing feature of Mr. Petigru’s character, 
namely, his politics and stand on public ques- 
tions. Here he stands out conspicuously in his 
devotion to principle and duty. He was no time- 
server. He did not trim his sails to catch the 
popular breeze. He had the courage of his con- 
He believed in doing right, let the con- 
sequences be what they might. He was no 
demagogue. He would not condescend to lower 
his standard to gain office. He would not pander 
to the public taste, and he was far above appeal- 
ing to the prejudices and lower elements of our 
nature. He was all his life on the minority side 
of politics. He was a Union man, and was op- 
posed to nullification and secession. In Carolina 
at that time his was an exceedingly unpopular 
stand to take. Indeed, South Carolina was the 
leader in both these movements. Our people had 
but little sympathy for those who entertained op- 
posite ideas on these subjects. And yet there 


victions. 


~f) were a few men in the State who, especially in the 


secession movement, dared to run counter to the 
prevailing sentiment, cost what it might. Among 
them I may name Governor B. F. Perry, Judge 
J. B. O’Neall, Governor James L. Orr and Mr. 
Petigru. These constituted in several respects a 
remarkable group of men. In the first place, they 
were beginning to reach the shady side of life, 
with the exception of Mr. Orr, who was then in 
his prime. In the second place, they were calm, 
cool-headed men, and conservative in their ideas 

and views. In the third place, they were men of 
| high character, wide experience and more than 
average ability. They loved South Carolina. She 
was their native State, and was as dear to them 
as the apple of the eye. Around and about her 
were centered their affections and interests. They 
well knew that their own fate was united and in- 
terwoven with the destiny of their beloved com- 
monwealth. They knew, too, that it was suicidal 
to attempt to stem the public current. To face the 
issue, to brave public opinion, would cost them 
much in political and possibly in social life. But 
they loved the Union and loved it with the su- 
premest affection. From early childhood they 
had learned to sing its praises, to study the lives 
and emulate the example of its long line of illus- 
trious men, and no less distinguished women. To 
point with pride to its star spangled banner, its 
battlefields and long list of heroes and heroines, 
; and with an enthusiastic ardor which knew no 
bounds to proclaim its greatness and boast of its 
grand and glorious past. And yet they were de- 
voted to their State. To them secession was not 
simply a bitter pill; it was a grievous mistake and 
a national calamity. Grave, earnest, serious, sad 
men were these. They turned their faces sky- 





ward and read in the stars gloomy auguries. 
They came before the people and foretold war, 
ruin and desolation, and only too true did their 
prophecies prove. And they asked the people 
over and over again the question, Why secede? 
What cause for separation exists? Having done 
the best they could to stem the tide, but in vain, 
they quietly and sadly determined to share the 
fate of their people, whatever that fate might be. 

To the credit of Carolinians be it said, they 
honored and respected these noble old men to the 
last. It was no new thing for Mr. Petigru, how- 
ever, to find himself upon the unpopular side of 
politics. That was usually his fate. But under all 
circumstances, throughout his life, though gener- 
ally on the side of the minority, he boldly avowed 
his views and had at least the consciousness of 
knowing that he had his own self-respect. 

And, as I have already said, he commanded the 
respect of his people to the last. He was ap- 
pointed to codify the laws of the State. He was 
made president of the South Carolina Historical 
Society, and at the time of his death he was also 
an honorary member of the Massachusetts His- 
torical Society. ‘ 

But Mr. Petigru was not perfect. He, too, had 
his faults. He was fond of joking, and his jokes 
were sometimes too coarse and broad in their 
character. And then, too, like George Washing- 
ton, he would occasionally swear, both to his own 
hurt and that of his reputation. These were blem- 
ishes upon his character. ‘A great man cannot be 
too careful in his conduct. Others will observe 
him closely and oftentimes follow in his footsteps. 

And now that we have reached a conclusion, 
how shall we sum up his life? Judge Samuel Mc- 
Cowan, formerly a member of the Supreme Court 
of South Carolina, who knew Mr. Petigru well, 
in speaking of him to the writer, said that he was 
a great man, that he was honest and charitable, 
and that he was loyal to his friends. Hon. Daniel 
Pope, a professor of law in the University of 
South Carolina, in an address upon his life, 
ascribes to him genius, wit, magnetic oratory and 
quaint originality. Judge John Belton O’Neall 
showed the high estimate he put upon Mr. Peti- 
gru by dedicating to him his own great work, 
O’Neall’s Bench and Bar of South Carolina. I 
will close by saying that Mr. Petigru was a fine 
lawyer, a great statesman; that he was loyal to his 
convictions of duty, his friends and his country, 
and that he was a brave, honest, generous, noble- 
souled man. Wa ter L, MILter. 

ABBEVILLE, S. C. 


English Rotes. 


Mr. Graham Hastings, Q. C., will retire at the 
end of the present year. 

The Court of Appeal decided, in the case of Lip- 
man v. Branch, that there was nothing novel, 
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He accompanied his father to Paris in 1861, and 
served as assistant secretary of the American 
legation there until 1865. Governor Marcus L. 
Ward, in 1866, chose Mr. Dayton as his private 
secretary. Twice he served as city solicitor of 
Trenton. For three years he was a member of 
the common council. He was the United States 
minister to The Hague from 1882 to 1885. Gov- 
ernor Griggs last year made him a judge of the 
Court of Errors and Appeals. 


In Loiseau v. State (22 South. Rep. 138), de- 
cided by the Supreme Court of Alabama, it ap- 
peared that several persons each dropped nickels 
into a slot machine owned by defendant, agree- 
ing among themselves that the one after whose 
play the machine would indicate the highest card 
hand should have all the cigars that the nickels 
purchased. Defendant furnished from his stock 
a nickel cigar for each nickel put into the ma- 
chine, and- delivered them to the person who ob- 
tained the best hand. It was held that the 
machine, when put to such use, was a lottery, 
within Const. art 4, § 26, declaring that the gen- 
eral assembly has no power to authorize such. 


The ancient ceremony of promulgating the laws 
passed by the insular legislature of the Isle of 
Man during the preceding twelve months took 
place last Monday on the Tynwald-hill, in the 
F island, says the Law Times. His Excellency 
Lord Henniker, the lieutenant-governor, sat in a 
state chair on the top of the hill, surrounded by 
members of the legislature, clergy and coroners; 
and abstracts of the acts of parliament to be pro- 
mulgated were read by the first deemster, first in 
English and then in the Manx language. Subse- 
quently a congratulatory jubilee address was 
signed for presentation to her majesty the queen. 
The interesting ceremony was watched by several 
thousand persons, principally visitors. 


Law and pathos are one and inseparable. It 
has been said of the lawyer’s success: “ Success 
is a sunflower growing upon the crest of a dis- 
tant peak, with face toward the rising sun, beck- 
oning to youth in the morning of life to climb 
the dizzy heights that intervene and partake of 
that keen enjoyment to be derived from feasting 
beneath its beauty and grandeur; but after years 
of unremitting toil, when the flower is almost 
reached, the aged man discovers to his horror 
that it has turned its face from him toward the 
land of the setting sun, and directs his inmost 
thoughts to that solemn hour when he must 
leave the undeveloped resources of his native 
state to other hands and he himself emigrate to 
“That oft-discovered country from whose burns 

No worn-out legal trav’ler e’er returns.” 

Good for Governor Bradley, of Kentucky! In 


pardoning a colored inmate of the Kentucky pen- 
itentiary, he says: “ This poor and friendless man, 





surrounded by his wife and six children, was 
ordered, without warrant of law, to leave his lit- 
tle home, after which he was fired on and 
wounded. He defended himself, as every dictate 
of reason and humanity demanded and justified. 
He did no more than any other man should or 
would do. Instead of a convict’s garb, he is enti- 
tled not only to acquittal, but entitled to the ad- 
miration of every citizen who loves good govern- 
ment and desires the perpetuation of free institu- 
tions. Too long have mobs disgraced the fair 
name of Kentucky, and while I am governor of 
this commonwealth no man, however obscure 
and friendless, shall be punished for killing a 
member of a mob who elect to take his life or 
drive him from his home.” 

That Canadian judges and barristers know 
something about cricket as well as law was de- 
monstrated one day last week, when the bench 
and bar defeated the St. James Club by seven 
wickets, on the grounds of “ Elmcroft,” the beau- 
tiful farm of Mr. R. D. McGibbon, Q. C., near 
Strathmore. The teams were as follows: 

Bench and Bar—Hon. Sir Melbourne Tait, 
Acting Chief Justiee Superior Court; Hon. Mr. 
Justice J. A. Ouimet, Court of Appeals; Hon. Mr. 
Justice Davidson, Superior Court; Donald Mac- 
master, Q. C.; Harry Abbott, Q. C.; C. J. Fleet, 
A. R. Oughtred, J. F. Mackie, C. H. St. Louis, 
Charles Baynes, J. H. Dunlop, Peers Davidson. 

St. James Club — Lieut.-Col. E. A. Whitehead, 
F. Hilton Green, Herbert S. Holt, E. A. Small, 
A. W. Stevenson, Henry Joseph, Duncan Mc- 
Intyre, R. P. McLea, Major A. H. Sims, T. D. 
Bell, Dr. Charles McEachran, Allan McKenzie. 

Umpires — Col. Kittson, of the Royal Military 
College, Kingston, and Mr. James B. Allan. 

Scorers — Alex. Stewart and Henri Bouthillier. 


Legal Laughs. 


“ Oh,” said the lady lecturer, “I have had such 
a delightful conversation with the gentleman you 
saw bow to me as we left the train. He told me 
that the emancipation of woman had been his life 
work for ever so many years.” “ Yes,” said the 
woman who had come to meet her, “that is so. 
He has been a divorce lawyer ever since I could 
remember,”’ — Law Times (London). 

A good story is told of a Glasgow baillie on the 
occasion of a witness being sworn before him. 
“Hold up your right arm,” commanded the lineal 
descendant of Baillie Nicol Jarvie. “I canna 
dae’t,” said the witness. “Why not?” “Got 
shot in that airm.” “Then hold up your left.” 
“Canna dae that either — got shot in the ither 
airm, too.” “Then hold up your leg,” responded 
the irate magistrate; “no man can be sworn in 
this court without holding up something.” 
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Hotes of Recent American Decisions. 

Champertous Deed Void—Co-trustee — Action 
Not Maintainable on Such Deed. —1. A deed to 
trustees to enable one of them, who is an attor- 
ney at law, to conduct litigation for the title and 
possession of real estate on his own account and 
at his own cost and expense, in consideration of 
one-third of the property recovered, is void for 
champerty. 2. The joinder of another person as 
co-trustee in a champertous deed, made to enable 
the other trustee to conduct litigation on his own 
account and at his own cost and expense, for a 
part of land to be recovered or the proceeds 
thereof, does not make the deed valid. 3. An ac- 
tion by trustees claiming under a champertous 
deed cannot be maintained, although a similar 
action might be maintained by the grantors in 
their own name. (Ezra J. Peck and Leo Sim- 
mons, Plffs. in Error, v. Christian Henrich, U. 
S. Sup. Ct. Decided May 24, 1897.) 


Contracts of a Dissolved Corporation. — When 
Binding Upon It on Its Reincorporation. — 1. 
Disincorporation of a municipality by legal pro- 
ceedings does not avoid its legally subsisting con- 
tracts, but on the reincorporation of the same 
inhabitants, and of a territory including street im- 
provements for which bonds were given, the ob- 
ligation to pay them devolves upon the new 
corporation. (Augustus F. Shapleigh, Plff. in 
Error, v. San Angelo, U. S. Sup. Ct. Decided 
May 24, 1897.) 

Contract for Attorney’s Compensation. — A 
contract to give an attorney as compensation for 
services in three suits 50 per cent. of the mesne 
profits, damages, and costs which may be recov- 
ered in one of them, provided that if this amounts 
to less than $5,000 he shall “ have such sum of 
$5,000,” and “ have a lien therefor upon said judg- 
ment and property as may be recovered,” entitles 
him to a lien for that amount on property the title 
to which is successfully defended for the client in 
one of the other suits, although he failed of recov- 
ery in the action which he brought for mesne 
profits. (Mackall v. Willoughby, U. S. Sup. 
Court. Decided May 24, 1897.) 


Dower — Interest. — Where a widow was enti- 
tled to dower in the real estate of her husband, 
which was sold to satisfy a judgment against him, 
and the property was not susceptible 9f division 
by metes and bounds, she was entitled to have 
allowed her a stated portion of the rents or a 


gross sum in lieu of dower, computed in accord- 


ance with the life tables. And it was proper for 
the chancellor to render a personal judgment in 
favor of the widow for the amount so ascertained, 
as well as to make the award a charge upon the 
property. The widow was entitled to interest on 
the sum allotted, not from the date of the death of 
her husband, but from the institution of the suit 
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to recover same. (Hogg v. Hensley [Ky. Ct. ¢ 
App.], Ky. L. Rep., Vol. xix, No. 1, p. 44.) 

Findings of Fact Conclusive — Possession 4 
Land, Notice of Rights Therein. — 1. Findings ¢ 
fact are conclusive upon the Supreme Cour 
of the United States on writ of error to a Stat 
court. 2. One who obtains a patent from th 
United States for land, with full knowledge of th 
rights, equities and estate therein of a person who 
is in possession of the land, and has attempted ty 
locate a military bounty warrant thereon, 4. 
though by mistake the land is registered in th 
application as being in range 17, instead of rang 
14, takes the patent as trustee for the equitabk 
owner. Hedrick, PIff. in Error, v. Atchison, To- 
peka & Santa Fé Ry. Co., U. S. Sup. Court. De 
cided May 24, 1897.) an a 

Negligence — Tow-Boat — Proximate Cause—fy #'°°' 
Abatement. — The owner of a tow-boat towing: 
vessel, whether astern by a _ hawser or lashed 
alongside, is, as to third parties, the active, direct. 
ing and responsible agent controlling the move 
ments of the vessel it is undertaking to tow. Ape” ” 
third party injured through the fault of the maste§e “@"*” 
of such tow-boat may recover of the owner there. findi: 
for, even though those upon the vessel beingf the | 
towed were also in fault. The pendency of af — 
action against the owner of the vessel for suche _* 
fault does not bar, nor abate, an action agains} on 
the owner of the tow-boat for the fault of the lat. mg) 
ter. (Inhabitants of Cumberland Co. v. Centra 
Wharf Steam Tow-Boat Company, Me. Sup. 
Court.) 

Partnership — Liability of Retiring Members—P 
A promise made by the continuing partner to the 
retiring partner to assume the firm debts is not 
a consideration for a release of the retiring men- 
ber by a firm creditor. (Motley v. Wickof 
[Mich.], 71 N. W. Rep. 520.) 
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Aotes of Recent English Decisions. 


Adulteration — Skimmed Milk — Knowledge of 
Purchaser —-Sale of Food and Drugs Act, 187% 
(38 & 39 Vict. c. 63), s. 6 — Costs Against Magis- 
trates. — The respondent was charged before cer- 
tain magistrates with selling for new milk an arti- 
cle not of the nature, substance and quality def @ 
manded, contrary to section 6 of the act of 1875. 
A sergeant of police, acting on the instructions of 
an inspector under the act, purchased the milk of 
the respondent. It appeared that he asked for 
new milk, and that he was only charged a penny /@b' 
a pint. The justices differed, one of them being 
of the opinion that, the respondent only asking 2 Div 
penny a pint, the sergeant must have been aware M 
that he was buying skimmed milk. The other ° 
justice thought that his knowledge was imma J ‘°° 
terial. A case was therefore stated for the opinion 
of the court. Held, that the magistrates must, con 
vict, for if such a defense were permitted, a cot- 
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yiction would never be obtained. The magistrates 
having appeared on the hearing, the appellant, 
the inspector, asked for costs against them, the 
respondent not appearing. Held, that he was enti- 
tled to them. (Heywood [App.] v. Whitehead 
[Resp.] [Q. B. Div.], Law Times, July 17, 1897.) 

Insurance — Marine Policy — Master Part 
Owner — Loss Through Master’s Negligence 
Liability of the Underwriters. — The ship G. was 
insured with the defendants. On the face of the 
policy it appeared that one of the co-owners for 
whose benefit the insurance was effected was the 
master of the G. While on a voyage covered by 
the policy, the G. stranded and received serious 
damage. The owners sued the defendant on the 
policy. and the defendants pleaded (inter alia) as 
an answer to the action, that the damage alleged 
aiose through the negligence of the master, who 
was himself one of the assured. At the trial be- 
the court and a special jury the jury found 
the damage did arise from the negligence, 
but not from the wilful negligence, of the master 
in navigating the ship. The court reserved for 
further consideration the question whether this 
finding relieved the defendants from liability for 
the loss under the policy. For the plaintiffs it was 
} contended that, if the loss was immediately due 
| to perils of the sea, the court would not look to 
| the remote cause, or inquire whether the loss 
might not have happened had the assured been 
more careful. The mere negligence of the assured 
did not relieve the assurers. To relieve them, it 
must be shown that the negligence was wilful and 
knowing, or, in other words, that it amounted to 
(Dudgeon v. Pembroke, 36 L. T. Rep. 
382: L. Rep. 2 App. Cas. 284; Thompson v. Hop- 
BS per, 6 El. & Bl. 172.) For the defendants it was 
| urged that, if the negligence of the assured were 
continuing negligence, that is, if it was continued 
until the loss actually took place, and was at that 
time an active agent in bringing the loss about, 
it constituted a complete defense to the action. 
Here the failure to keep a proper lookout was 
the negligence found, and that negligence existed 
at the moment the ship stranded. (Bell v. Car- 
stairs, 14 East, 374; 2 Camp. 544; Pipon v. Cope, 
1 Camp. 434.) Held, that to constitute a defense 
to an action on the policy for a loss arising di- 
rectly from perils of the seas, the negligence of 
the assured must be wilful and knowing negli- 
gence. and that the negligence proved in this case 
was not sufficient to relieve the defendants from 
liability. (Trinder, Anderson & Co. v. The North 
Queensland Insurance Company, Limited [Q. B. 
Div.]. Law Times, July 17, 1897.) 

Mortgage — Foreclosure Decree — Certificate 
Made —Interest Calculated Up to Time Fixed 
for Redemption — Payment Off Before That 
Period. —In an action brought by a mortgagee 
to enforce his security, the usual foreclosure de- 
cree had been made, and the master had made his 
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certificate in the ordinary form, finding the 
amount due for principal and interest up to the 
date of the certificate, with interest calculated up 
to the time fixed for redemption, six months from 
the date of the certificate. The mortgagor then 
applied to the court that he might be allowed to 
redeem before the expiration of the six months 
upon payment of the amount so certified, with in- 
terest only up to the date of the proposed payment 
off. Romer, J., before whom the application came 
on to be heard, refused to allow it. The mortga- 
gor appealed. The cases of Smith v. Smith (65 
L. T. Rep. 334; [1891] 3 Ch. 550), and Re Alcock; 
Prescott v. Phipps (49 L. T. Rep. 240; 23 Ch. 
Div. 372), were referred to. Held, that whatever 
might be the case if the mortgagor tendered his 
money before judgment, the mortgagee could not, 
after the judgment and certificate, be compelled to 
receive his money, except on the terms contained 
in the certificate; that the period of six months 
allowed was in accordance with the usual prac- 
tice, and was for the benefit of both parties, giv- 
ing the mortgagor time to obtain his money and 
the mortgagee time to find a new investment; and 
that, therefore, the decision of Romer, J., was per- 
fectly right, and the appeal must be dismissed 
with costs. (Hill v. Rowlands [Ct. of App. No. 
2], Law Times, July 17, 1897.) 


The Wagazines. 


Mr. Charles A. Conant, of the New York Jour- 
nal of Commerce, contributes to the American 
Monthly Review of Reviews for August an ad- 
mirable exposition of the new Tariff Law. His 
article is intended to tell the business man what 
he may expect from the operation of the new 
schedules. So much of the newspaper discussion 
of the Dingley bill has been warped by partisan-, 
ship that the ordinary citizen is at a loss to know 
the real animus of the measure or its probable 
bearings on individual and general interests. Mr. 
Conant writes with moderation and candor; his 
article is calculated to enlighten the public on a 
topic that requires first of all impartiality in treat- 
ment. The editor, in his department entitled 
“The Progress of the World,” discusses harvest 
and trade prospects, the new tariff, the coal strike, 
American annexation policies, our diplomacy on 
the seal question, Japan and Hawaii, British in- 
terests in Canada, European politics, and many 
other timely topics. Dr. C. F. Nichols has an 
illustrated article on “ Hawaiian Island Climate,” 
from which it appears that one may find in the 
islands almost any desirable kind of climate, and 
several that are undesirable. 

The North American Review presents for 
August a table of contents notable for variety and 
timeliness. The opening pages contain the second 
and concluding portion of “Gen. Grant’s Letters 
to a Friend,” the same extending over a most 
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interesting period of the illustrious soldier’s 
career. Mr. Edmund Gosse furnishes a brilliant 
essay on “ Ten Years of English Literature,” and 
“Has Judaism a Future?” is a question very 
thoughtfully considered by Prof. Abram _ S. 
Isaacs. The Hon. Henry C. Ide, late chief jus- 
tice of Samoa, writes upon “ Our Interest in 
Samoa,” and Gen. Green B. Raum contributes a 
trenchant article on “ Shall the Civil Service Or- 
ders Be Amended?” Michael G. Mulhall, F. S. 
S., presents the fourth paper in his series of arti- 
cles on “The Progress of the United States,” 
treating in this instance of “ The Prairie States.” 
Admiral P. H. Colomb, R. N., deals with “ The 
Progress of British Warships’ Design,” and Dr. 
Alvah H. Doty writes very entertainingly about 
“Quarantine Methods.” FE. T. Hargrove, presi- 
dent of the theosophical societies in America, 
Europe and Australasia, discusses the subject of 
“Theosophy and Ethics,” and Alex. R. Smith, 
secretary of the American Merchant Marine As- 
sociation, forcibly considers “ The Export Bounty 
Proposition.” Under the title of ‘“ Speaker Reed 
and the House of Representatives,’ Mayo W. 
Hazeltine criticises the article on “ How the 
House Does Business,” which was contributed to 
the June number of the Review by Speaker Reed. 
The Hon. James H. Eckels, comptroller of the 
currency, discusses ‘“‘ The Menace of Legislation,” 
and the injury inflicted upon the interests of the 
country at large by the tendency of law-makers 
to subject the undertakings of private citizens to 
legislative inquiry. Other topics cleverly dealt 
with are: “ Pooling Railroad Earnings,” by J. A. 
Latcha; “ How the Red Cross Society Works,” 
by Jane Marsh Parker, and “ The Opportunity of 
the Girls’ Private School,’ by Charlotte W. 
Porter. 


The opening article for the midsummer Har- 
per’s is a story, by Frederic Remington, of Indian 
fighting in winter, entitled “ A Sergeant of the 
Orphan Troop.” The illustrations are by the 
author, and include the frontispiece of the num- 
ber, in color. There are, in addition, seven com- 
plete stories. “ Sharon’s Choice,” by Owen Wis- 
ter, pictures the life of a small western town, and 
is sympathetically illustrated by A. B. Frost. 
“The Cobbler in the Devil’s Kitchen” is an 
amusing romance of voyageur days in Mackinac, 
by Mary Hartwell Catherwood, illustrated by C. 
Carleton. “In the Rip” is a story of farm life in 
Maine, by Bliss Perry, illustrated by A. B. Frost. 
“The Marrying of Esther” is a story of country 
life, by Mary M. Mears; and “A Fashionable 
Hero” is a story of the city by Mary Berri Chap- 
man. “A Fable for Maidens,” by Alice Duer, 
makes an amusing little comment on the feminine 
attitude towards marrying, put in the guise of a 
fairy tale. The Editor's Drawer opens with “A 
Prearranged Accident,” a farce by Albert Lee, 
illustrated by W. H. Hyde. In “ The Inaugura- 





tion,” a companion article to “ The Coronation,’ 
Richard Harding Davis contrasts our politica § 
and social life, as manifested in our greatey 
national ceremony, with that of the Old World 
The illustrations are by C. Dana Gibson and T. 
de Thulstrup. In “ The Hungarian Millennium,’ 
F. Hopkinson Smith writes of the distinctions anj 
humors of the recent exposition at Buda-Pesth, 
and illustrates the article by characteristic draw. 
ings of the buildings and landscapes. “A State 
in Arms Against a Caterpillar,’ by Fletcher Os. 
good, gives an illustrated account of the ravage 
of the offspring of the gypsy-moth, which, hay. 
ing devastated large tracts in the suburbs of Bos. 
ton, is being prevented from spreading through- 
out the country only by organized effort on the 
part of Massachusetts. The tenth instalment oj 
“White Man’s Africa,” by Poultney Bigelow, 
contrasts British and Boer government, with spe. 
cial reference to the Jameson raid, and the present 
troubles in the Transvaal. The illustrations are 
by R. Caton Woodville. In the series of illus. 
trated articles on the contribution of the nine 
teenth century to science, Dr. Henry Smith Wil: 
liams, in his second paper on “ Physics,” discusses 
ether and the theories concerning the constitution 
of matter. The third instalment of Frank R 
Stockton’s new novel, “ The Great Stone of Sar- 
dis,” brings the submarine voyage of exploration 
to the North Pole to a successful issue. The illus. 
trations, by Peter Newell, are in rare sympathy — 
with the naive humor of the story. The second 
instalment of “ The Kentuckians,” by John Fox, 
Jr., develops the dramatic contrast between the 
mountaineer statesman and the representative oi 
the Blue-Grass Region. The illustrations are by 
W. T. Smedley. The Editor’s Study, by Charles ff 
Dudley Warner, discusses current topics of in- 
terest. 


The Century’s midsummer number is a beauti- 
ful specimen of typography, and presents an en- 
ticing array of varied literary matter. The 
frontispiece is an excellent portrait of John Bur- 
roughs. “The Lordly Hudson” is a _ popular 
article by Clarence Cook, with excellent illustra- 
tions by A. Costaigne; Thomas Dwight Goodell 
describes “ A Journey in Tessaly,” and there is 2— 
timely article by John Muir on “The Alaska 
Trip.” Other features are: “ Down to Java,” by 
Eliza R. Scidmore; “A Day in Norway,” by 
Hjolmar Hjorth Boyesen; “ Characteristics 0 
Jenny Lind,” by Henri Appy: “ John Burroughs,’ 
by Hamilton W. Mabie; “ London at Play,” by 
Elizabeth R. Pennell; “The Days of Jeanne 
d’Arc,” by Mary Hartwell Catherwood; “ A Wind 
Storm on the Caribbean,” by Louise Morgan 
Sill; and the second instalment of “ Up the Mat 
terhorn in a Boat,” by Marion Manville Pope. 
In the department of Topics of the Time there i! 
a very fair and thoughtful article on the subject. 
“Ts the Senate Justly Criticised?” 





